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I welcome the opportunity to discuss with you 
today the outlines of a law enforcement charter for the 
Federal Bureau of Investigation. . 

When I appeared before the Judiciary Committce 
for confirmation hearings, several months ago, I supported 
the idea of a charter for the FBI. I want to reaffirm that 
commitment today and assure you that I consider it to be one 
of my highest priorities as Director. 

I believe we all recognize that this country's 
primary Federal law onforcement agency should not be expected 
to carry out its important and een bie work without a law 
clearly describing its powers, Functions: und responsibilitics. 
But despite its long history, the Bureau has received very 
Little statutory guidance from the Congress. Our basic 
investigative jurisdiction is found in 28 U.S.C. 533 which 
authorizes the Attorney General to appoint officials to detect 
and prosecute offenses against the United States, assist in the 
protection of the President, and investigate matters under 
the control of the Department of Justice and the Department of 
State as may be directed by the Attorney General. There are 
other statutes, such us the Congressional Assassination, 


Kidnapping and Assault Act which vest in the Burcau special 
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~ responsibilities to investigate criminal violations. This 
statutory base is supplemented in some areas by a serics of 
| Executive orders and directives dating back several decades. 

In recent years some committees of Congress have 
raised serious questions as to whether this authority was 
adequate to cover some of the investigative activities 
engaged in by the Bureau and the debate continues to this 
date without successful resolution. 

A charter can fill this void. Tt will let us know 
that we are doing what the American people and their elected 
representatives expect of us. 

It will permit our Special Agents to act with 
decisiveness and with the knowledye that what they are doiny 
is authorized and lawful. 

It will enable us to make policy decisions involving 
the balance between individual rights and law enforcement with 
the guidance of those in government obligated to oversee and 
to approve our operations. 

In short, it will help ensure that the Bureau 
accomplishes its mission in an effective and lawful manner. 

These are the benefits of a charter. Writing one, 
however, will not be a simpic task. ‘Where are a great many 


areas which the charter might profitably address -- some more 
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important and perhaps more controversial than others, and 

some which have already been the subject of discussion in 

other proposed legislation. 
I would like to. begin the discussion today by va 

expressing some ideas about the general framework of the 

charter. It is important to bear in mind that this is an 

unprecedented exercise in the legislative process. We are 

trying to articulate the circumstances in which the 

government may properly initiate an inguiry concerning its 

citizens. Historically those judgments have been left to 

the Executive Branch as an exercise of administrative discretion, 

provided those inquiries did not infringe on any statutory or 

Constitutional right. We all agree that this is a proper 


subject of Congressional concern but I would caution against 


excessive legislative detail that unduly restricts the 
PRGCH Ie: Seer es ee ee eee 


flexibility of the investigative process or the Covernment's 
a i ee ee 

ability to respond effectively to threatened violations of law. 
ee ne I At qaseey oi pele aie aaa eta aie oda? wii fst 


I would hope that the FBI charter will be a combination 
ues ee 


®- statutory and administrative rules with oversight mechanisms 


to insure compliance and accountability. A statutory charter 
Mice 
Aap te CC RA ee 


should clearly delineate the investigative responsibilities 
of the Bureau. It should highlight special concerns o£ the 


Congress but leave road discretionary powers in the investigative 
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process to the Executive Branch. We accept the idea that one 
function of the charter will be to provide general boundary 
lines For our investigative activities. But we are persuaded 
also that this can be achieved without explicitly detailing 
when and how an investigation is to be conducted. 

I am confident that Department of Justice guidelines 
can insure that investigations are conducted within the Tat: 
As I indicated, the principal advantage of this approach is 
that guidelines and internal controls offer flexibility. If 
conditions change, guidelines can be changed -~- probably more 
expeditiously than could a aeawute: It also permits a 
measured response to circumstances, allowing the Government 
to proceed with the minimal degree of intrusion required to 
accomplish its investigative purposes. 

Of course, changes in the guidelines would be made 


openly. Congress in the exercise of its oversight function 


would review our implementation of those guidelines and if 
OS 9. Tv 


unsatisfied could resort to its authorization or appropriation 
neni a a TEES 


a 


those guidelines and settle any unresolved issues. T Pelieve 


an accommodation could} however, be reachedathat would make 


this unnecessary. 
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Some have argued the advantages of a very 
particularized statute backed by civil and criminal sanctions. 
Such a law might indeed reduce the chances of illegal conduct, 
but I believe that it would add ret marginal protection to 
that provided by a combination of statute and guidelines. 

It could also seriously reduce our investigative effectiveness 
by inviting litigation in-the initial stages of investigations 
and reducing the Bureau's discretionary authority in the 
varied kinds of cases it investigates. 

This brings us to some of the fundamental issucs 
that must be resolved in defining the content of the charter 
and deciding the means and methods to carry out the Burcau's 
assigned responsibilities. I will address some of the more 
significant areas of concern but I am sure that others will 
arise in the course of our discussion today or in the drafting 
process. 

To begin with, there is the question of whether the 
FBI should be authorized to conduct “intelligence" investigations. 
My response will depend in large part on how we define the term 
"intelligence." k certainly agree with former Attorney General 
Levi that "government monitoring of individuals or groups 
because they hold unpopular or controversial political Views 


is intolerable in our society." With the exception of background 
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investigations for Federal employment purposes or foreign 

‘counterintelligance responsibilities, the focus of 

investigation must be on the detection and prosecution of 

unlawful conduct. The Bureau should not be in the business 

of gathering information, as distinguished from evidence, to 

meet the general and unspecified needs of the Pederal government. 
But I think we should recognize that investigations of 

criminal enterprises, whether in the organized crime or domestic 

security field, differ in several important respects from an 

ordinary criminal investigation. As a practical matter, the 

organization provides a life and continuity of operation that 

arc not normally found in regular epnihss activity. As a 

consequence, these investigations may continuc for soveral 

years. In addition, as Justice Powell noted, the focus of 

domestic security investigations “may be less precise than 

that directed against more conventional types of crime." 

Unlike the usual criminal case there may be no completed 

offense to provide a framework for the investigation. Yiws 


if 
lé offen reqgeumes. 


the fitting together of bits 
and pieces of information, many meaningless by themselves, 

to ascertain if there is a mosaic of criminal activity. for 
this reason, the Sears eR 1s broader and less discriminate 
than usual, involving "the interrelation of various sources 


and types of information." When the term intelligence is used lord) 
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in this conteptt it refers to the process of information 
collection rather than the end product of investigation. It 
is important to bear these distinctions in mind and to have 
a common understanding of the terms so that we do not. enact 
a charter that gives the Bureau both more and less authority 
than it needs to fulfill its investigative cus piiies: 
This Leads us to the question of how we are going 
to deal with domestic security investigations. As you know, 
these investigations are conducted in accordance with Attorney 
General's guidelines and are limited to the collection of 
information about activities that may involve the use of 
force or violence in violation of Federal law. At the present 
time, there are approximately thirteon organizations and less 
than 40 individuals under investigation in this area of our 
responsibilities. This represents a substantial reduction 
from the nunber of cases investigated in prior ycars. Nevertheless, 
there are those who believe that domestic security investigations 
should be discontinued altogether and that the Bureau should 
accomplish its investigative needs through normal criminal 
investigations. 
One of the problems with this approach is that it 
secoms to misconceive both the scope and purpose of an ordinary 


criminal investigation. As I indciated earlier, a criminal 
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investigation of a completed criminal act is normally 

confined to determining who committed the act and with 

securing evidence to establish the elements of the particular 
crime. It is, in this respect, self-defining. An investigation J 
of an ongoing criminal enterprise, focused on a pattern of 
criminal activity, must determine the size and composition of 

the group involved, its geographic dimensions, its past acts 

and intended criminal goals, and its capacity for harm. While 

a standard criminal investigation terminates with the prosecution 
ox decision not to prosecute the individual who has been 
apprehended, the investigation of a criminal enterprise does 

not necessarily end when one or more of the participants has 

been prosecuted. Thus, Limitations perfectly appropriate to the 
usual criminal i uveeeesacien could result in foreclosing investi- 
gations directed at organized crime or lerrorism. 

However we decide this issuc, I think we should also 
remember that special rules may be required in such cases to 
protect important Constitutional rights. It is difficult to 
investigate criminal activities that are motivated by political 
ideclogy without First Amendment values coming into play. For 
one thing, the membership of an organization may undergo 
cuomusbanl change making if difficult to identify the leaders or 


"active" members. It is not always clear whether any yiven 
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individual supports the primary objuctives Lor the Ogun etl Lon 
and particularly whether he is willing to use force or 
violence to accomplish those objectives. ‘the person who 
becomes a member in such an organization may be doing nothing 
more than “signifying his assent to ils purpose lor ol fering] 
only the sort of moral encouragement which comes from Lhe 
knowledge that others believe in what the organization is 
doing." Unless this sorting-out process 1s conducted under 
carefully limited rules, we run the risk of having the government 
intrude on legitimate expression of political views. 

A related problem concerns the authority of the 
Bureau to investigate in advance of criminal activity. What 
is ul isgsuc here is the early detection ol crime.  Preparabory 
conduct has always been a matter of legitimake concern Lor 
society. the conspiracy and attempt Laws have been the 
principal doctrinal devices by which the substanLlive criminal 
law has attempted to deal with this problem. ‘That may be 
adele for PYOSCCULAVE PULrpOSEs. Indeed it makes) sense Co 
require a bigh order ol proof before one can be convicked for 
activities that fall short of the intended harm. But Lhe 
investigative process must begin well in advance of crime if 
ro ois be be al tective. This ts particularly true where the 


ob jects vesy, ar in domestic herrocism, iS to Srustenke Or 
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Or minimize the intended acts of violence. ‘The problem comes in 
knowing how far in advance of crime the government may properly 
initiate its inquiry. Should it begin at the planning or 
conspiracy stage or when a crime is “soon to be" or "about to 
be" committed? If the investigation begins prematurely, it 
may deal with marginal or speculative threats to society or 
with entirely innocent conduct. If commenced too late, it 
becomes difficult if not impossible to yather the information 
which is needed for the government to respond effectively. It 
will not be easy to find the right combination of words in the 
charter to meet these competing concerns. 

tf know this Subcommittee haus identified additional 
areas of concern over the past few months, particularly with 
reyard to the use of informants and their unauthorized 
participation in criminal activities. We must also address 
questions regarding appropriate rules for undercover Agents, 
and the use of other covert investigative techniques, receipe 
of unsolicited information, access to third party records, 
exchange of information with foreign governments, retention of 
files, and our authority to take preventive action in cases 
Ol urgenl nmecesstly. 

There are several other important areas unrelated 
to criminal investigations which raise significant charter 


issues that have not been discussed in detail in this series 


~ |Q = 
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of hearings. I have in mind particularly the question of 


the role of the FBI in collecting information on civil disorders 


and demonstrations and the background investigation functions 


of the FBI. 
Among the responsibilitics of the Attorney General 
in his capacity as legal adviser to the President 1s advising 


the President as to when it is appropriate for the Federal 


government to play a role in handling riots and other civil 


disorders. While such outbreaks are normally a state 


responsibility, if the enforcement of Federal law is jeopardized, 


civil rights are threatened, or the disturbance is beyond the 


capacity Of Lhe slate to handle, the Federal government may lave 


an obligation to provide assistance. This is recognized both 


in Article IV of the Constitution and in the provisions of 
Chapter 15° of Title 10 of the United States Code. 


YHe key to determining the proper Federal role in 


civil disorders is an necurate assessment of the facts. While 


stake and Local authorities can and do provide information bo 


information bs 


the Federal government in most instances this 


Lrequentiy oriented Loward the stable ts coucerns. Thru, tl 
is also important to obtain facts independently. Traditionally, 


Attorneys General have aske 
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As the Subcommittee is aware, Attorney General Levi 
promulgated guidelines outlininy the FBI's responsibility to 
collect this information and placing limits on the type of 
information to be collected. ‘These guidelines authorize 
the collection of information concerning civil disorders 
only upon specific request of the Department and only for 
limited periods of time. They restrict the information to be 
colleeted to that which is directly relevant to the decision 
to provide Federal assistance in civil disorders. Further, 
the guidelines limit the manner in which information may be 
collected and provide that information not be indexed in a 
Inmanner which permits retrieval by the name of individuals who 
arc not under investigation for a crime. 

Tn our view it is important to Locus on this area 
of FRY responsibility in the context of a legislative charter. 
While we are satisfied that the guidelines draw a proper 
balance between Federal concern with civil disorders and 
intrusion into the proper role of the States, the guidelines 
thomselves cannot confirm that this is, indeed, a proper 
fFunetion to be performed by the FBI. Only the Congress 
through enactment of a charter can make that decision. 

A related area of FBI responsibility, also recognized 
in Lhe guidelines, is the collcelion of information concerning 


planned demonstrations which will require some Federal assistance 


ue 4D ce 
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or response. This is an even more delicate issue since Lt 
involves, of necessity, the collection of information 
concerning the exercise of legitimate First Amendment rights. 
The Court of Appeals for the Second Circuit has recognized 
thal the yovernment has a legitimake need for information 
concerning ddilens teat tons which are planned at Federal facilities 
in order to provide the necessary health and safety services. 
Fifth Avenue Peace Parade Committee v. Kelley, 480 PF 2d 996 
(2nd Cir. 19 ) cert. denicd, 415 U.S. 948. In the past the 
FBI has sometimes been used to collect this information simply 
because it has the necessary personnel in field offices 
throughout the country. The FB, however, is not ordinarily 
responsible For providing the health and safeby measures in 
connection with such demonstrations. Thus, the question is 
raised whether an agency whose primary Function is law 
enforcement should collect this information. 

“The existing guidelines recognize that the FBI may, 
for practical reasons, be asked to obtain the necessary 
information. The focus of the guidelines is on assuring that 
only that information which relates to health and safety 
concerns iS collected, that il is collected by the Least 
titrusive means and that it is collected in a manner which 
does not have a chilling effect on the ecxercise olf VFirse 
Amendment rights. The consideration of a charter, however, 


offers an opportunity to consider the fundamental guestion 


-~ 13 - 
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whether the FBI should ever be used to collect this information 


and, if not, by what means the Federal government should acquire 


it when necessary. 


An even more complex area of FBI responsibility which 


has not yet been explored in these hearings involves the 


conduct of background investigations, parLiculariy the lLoyalty- 


security investigations conducted under Executive Order 10450. 


As you are. aware, the FBI conducts background investigations 


ce employecs 


not only on its own employees but on prospectiv 


of the Department of Justice, Presidential appointees and 


employees of certain Federal agencies. Further, the FBI 


conducts background investigations of certain appointces 


of the courts and of staff of certain Congressional commibbeecs. 


Pinally, the FBI is required to conduct investigations of any 


Foderal omployec or applicant concerning whom a question of 


loyalty has been raised. This latter responsibility is imposed 


by Executive Order 10450, signed in 1954. It is yeneraily 


recognized that the order is outdated; its language is trouble- 


some and it has faired badly in the courts. Nevertheless, it 
remains in effect and obligates t 
the question whether the PBI should conduct background 


yee Tee eT Ce IE SB Oy of whom and under what 


mush be addreused in the echarbor. Whe topes boo be eVOCGe ROrerexare| 
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are exceedingly complex. They include such fundamental questions 


as the extent of the government's interest as an employer in 
the character of its employees and whether that interest differs 


im any particulars from the general interest of any employcr 


an having qualified and honest employees. Should the government 


ainguire into the "loyalty" of prospective employees and how 


can we define "loyalty" in meaningful terms? Is it appropriate 


for.a law enforcement agency to be making such inquiries in 
connection with individuals it will not be employing itself? 
When inquiries are conducted who should have access to the 


information collected and how long should iat be retained? 


Quite frankly, we have been unable to resolve these 


issues ourselves. In part this is because the questions relate 
to the entire government and affect all three branches; they 


are not simply the concerns of the FBI alone. Resolving the 


rote of the FBI in the conduct of background iavesliqat bons 


will require consultation with the Office of the President, 


the federal ayencics Lor whom the Bureau now conduchs such 


investigations, the Civil Service Commission, the Congress 
and the Administrative Office of the U. S. Courts. The process 
will be eine consuming and difficult. We cannot avoid the 
Prrespotsstbde to dvatt a charbenr 


Pore, however. ft would le: 


delineating FBI responsibilities while remaining silent on Lhe 


subject of FBI background investigations. We seck your 
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assistance in resolving these troublesome questions and 
defining in statutory terms precisely what role the FBI 
is expected to perform in this area. 

I have described in very broad terms some of my 
principal concerns regarding the FBI charter. Although 1 
have no specific proposals to make today, I hope to submit 
a draft charter to the Department of Justice and ultimately 
to this Subcommittee for its consideration. I believe we 
have already made considerable progress in this regard. 
Together we can fashion appropriate legislation for the Bureau 
that will protect society, its values, and the safety of its 


members. 
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specify in great detail the things it cannot. 


and Attorney Genera! Griffin. B. 


: not to permit, in Webster's WOres,: 
Gad be bde detail” in the document: 


owe ACCEPT. the idea that ‘one function of the . 


charter will be to provide general boundary lines 
' for our investigative activities,’). Béll said. “But 
we are persuaded also that this can be achieved 


without explicitly detailing when «and. hows. an ies 


7 investigation is to be conducted.” 
,..’ The testimony came as a sube omraittee ‘headed | 
“by Sen. James-Abourezk, D-S.D., continued: its 
hearings on various investigative techniques used 
, oY the bureau, and the degree to which they should 
* or should not be governed by statute, rather than 
b} the departmental guidelines now in effect. ; 
“* -Abourezk opened the-learing by altering a pre- 
, pared statement to say that final. passage of a 
‘charter: is “a long ways off,” rather than “still a 
“ways off,’’ as it had appeared in his text. 
-{} Ane ‘American’ Civil Liberties Union. official, 
Lente, Berman, however, said. his group was heart- 
ned oy Webster’s testimony because “‘for the first 
> time-we're beginning to see that the charter is in 
progress ... > and optimistic that it will.be intro- 
.». duced early next year.” vege 


“& 
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‘FBI Directs William. BL Wate has. urged Ls 
Congress not to write a charter for his: agency that 
Sunduly:: restricts: the flexibility of the investigative 
wor, thé-ability of the povernment to “re: 
spond effectively to threatened violations of law 2273 


ittee yesterday, Webster said that while-he is 
£f¢0m mitted’ to the idea: of a legislative charter: to 
E-spovern: the bureau, he hopes. it willy be one: that. 
spells, out; what:the bureau. can do,.and does “nok 


It-was one! of Webster’s most: detailed: ‘state: 
ments to date on the proposed charter, and during 
nearly three hours of testimony pees both he . 
-Bell urged the - 
. Congress to set broad guidelines for the future t but 
“excessive, 
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Ratt on the Congress by both. the Tustiee Depart- 
pment and” various’ civil: liberties “groups:: would 
-speib-out in detail for the first tiine the | precise 
legal authority for various types of investigations, 
anyof which have been: conducted: ithe past on 
the basis of executive orders, rethe 
ewe authority. oe 
ebster, ina lengthy prepared, statement, said 
t. thes Congress,will. have-to face ‘asnumber of: 
“sensitive issues. that the FBI cannot decide ' on ‘its 
puns including” the question™ of. juatchowys much 
sinvestigating: it canida of persone and. groups: not 
engaged in obvious, ongoing: ent condaet £3 
“3 For exaraple, he,said that in dealing with Lerzars 
ist grdups, it often is necessary to begin the inves- 
sligative process “well in advance of crime.’ But 
he: problem; ha:said,. is in pee tanine just when 
n investigation may properly begin.« -mx-ras|snewe ' 
“If the investigation. begins prenaturely: it may 
deat with marginal or speculative threats to: sacis 
ety or. with entirely innocent.condu: the said If 
commenced too late, it becomes difficult if hot 
impossible to gather the information whichis 
a needed 3 the . EOVErnTE EA to Epon. efffec: 
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Fate to have fai he department guidelines, 
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